Commercial real estate happenings

Stream & Wetland Permitting — A Moving Target

SHANE A. FAROLINO

A review of the draft 401 WQC in
question reveals that the NWP pro-
gram in Ohio is about to experience a
major overhaul that could have signifi-
cant ramifications for permit applicants
going forward. In most cases, when a
party needs to impact streams and/or
wetlands in order to develop a site, Clean
Water Act permits are often required
from the Corps and the Ohio EPA. In
such instances, some form of Section 404
Permit (“404 Permit”) is needed from the
Corps, and a Section 401 WQC is needed
from the Ohio EPA.

Generally speaking, there are two dif
ferent types of 404 Permits: N'WPs, which
are a type of general permit for projects
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At Roetzel, helping clients achieve their objectives is

0 n January 6, 2017, the United States Army Corps of Engineers
(“Corps”) announced its revised and renewed Nationwide
Permits (“NWPs”) necessary for work in streams, wetlands and other
waters of the United States under Section 404 of the Clean Water
Act and Section 10 of the Rivers and Harbors Act of 1899. On
January 17, 2017, the Ohio Environmental Protection Agency (“Ohio
EPA”) made available for review a copy of its draft Section 401 Water
Quality Certification (“401 WQC”) for the NWP program.

with minimal water quality impacts (i.e.,
typically less than 1/2 acre of wetland
impact); and Individual Permits, for proj-
ects with more than minimal impacts to
water quality resources. General permits
such as NWPs are typically issued and
remain effective for a period of no more
than five years. In the case of the NWP
program, the Corps issues NWPs every
five years, which issuance triggers the
need for the Ohio EPA to promulgate a
new 401 WQC for the implementation of
the NWP program in Ohio.

The NWPs that are currently in
effect were issued in 2012. The Corps’
revised and renewed NWPs will take
effect on March 19, 2017. As such,

Properties | February 2017



LEGAL SERVICES

between now and March 19, the Ohio
EPA will be issuing its new 401 WQC
for the implementation of the NWP
program in Ohio.

Notably, Ohio’s wetland permitting
rules have historically required permit
applicants to characterize wetlands
to be impacted pursuant to the Ohio
Rapid Assessment Method (“ORAM”).
Conversely, however, because Ohio still
does not have stream-specific permit-
ting and mitigation rules for the 401
WQC program, stream impacts resulting
from proposed projects have traditionally
been evaluated using numerous different
methods on a case-by-case basis. If the
Ohio EPA’s draft 401 WQC for the NWP
program is ultimately enacted in its cur-
rent proposed form, the old way of doing
business will soon come to an abrupt halt.

Pursuant to the draft 401 WQC that
was recently circulated by the Ohio EPA,
when an applicant submits an applica-
tion for a NWP for a project that will
result in stream impacts, the applicant
will be required to demonstrate that the
stream impacts are eligible for NWP
coverage pursuant to very specific
protocols outlined by the agency in
its draft 401 WQC for the NWP
program. In order to assist applicants
with this eligibility determination,
the Ohio EPA has prepared a GIS
map of the various watersheds across
the state. Notably, the GIS map in
question divides the state into three
distinct areas: areas ineligible for
coverage under the 401 WQC for
the NWP program in Ohio; areas
that are possibly eligible for NWP
coverage; and areas that are eligible
for coverage provided that all NWP
criteria are met. Roughly speaking, the
ineligible watersheds constitute approxi-
mately 18% of the state, the possibly
eligible watersheds consist of approxi-
mately 19% of the state, and the eligible
watersheds comprise approximately the
remaining 63% of the state.

If the proposed stream impacts fall
within an ineligible area, the applicant
will be required to apply for either an
Individual 401 WQC or a Director’s
Authorization (an exemption extend-
ing NWP coverage to projects that are

demonstrated to result in minimal water
quality impacts). If the proposed stream
impacts fall within a possibly eligible area,
the applicant will be required to evaluate
the quality of the streams to be impacted
pursuant to the specific protocols identi-
fied by the agency in order to determine

if the project is eligible for coverage under
the NWP program or if an Individual 401

[Thel new approach constitutes a major
change in the manner in which the NWP
program is implemented in Ohio. As a
result, many segments of the requlated
community are gravely concerned about
the manner in which this new approach
will impact the ability to obtain permits for
a wide variety of projects in the future.

WQC will be required from the Ohio
EPA. If the proposed stream impacts fall
within an eligible area, the project is
eligible for NWP coverage and no further
assessment of stream impacts is necessary.

Without question, this new approach
constitutes a major change in the manner
in which the NWP program is imple-
mented in Ohio. As a result, many
segments of the regulated community are
gravely concerned about the manner in
which this new approach will impact the
ability to obtain permits for a wide variety
of projects in the future.

NAIOP of Ohio has, on two sepa-
rate occasions, previously submitted
comment letters to the Ohio EPA
expressing its concerns with previous
drafts of the 401 WQC for the NWP
program in Ohio. The Ohio EPA’s latest
draft 401 WQC for the NWP program
is currently out for public comment at
this time. The Ohio EPA will accept
comments regarding the draft 401
WQC until March 10, 2017.

At this point, numerous segments
of the regulated community are anx-
iously waiting to see whether the
401 WQC for the NWP program in
Ohio will ultimately be issued in its
current form. If the 401 WQC ends
up being issued as it is currently
drafted, it will be equally interesting
to see whether any party appeals
the issuance of the 401 WQC to
the Environmental Review Appeals
Commission, and if such an appeal
is filed, whether the appeal results in
any additional changes to the 401 WQC
for the NWP program in Ohio.

Shane A. Farolino is a Partner with Roetzel
& Andress and the Chair of the firm's
Environmental, Energy, and Health & Safety
Practice Group. He routinely represents clients
in stream/wetland permitting matters. Farolino
is a member of the NAIOP of Ohio Board as
well as a NAIOP Northern Ohio board mem-
ber, and has been following the developments
discussed in this article on behalf of NAIOP
for several years. He can be contacted at sfaro-
lino@ralaw.com or 330.849.6680.
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